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Procedure for Complaints Against Forensic Physicians
1 Aims

1.1 The purpose of this procedure is to enable the prompt and effective investigation and, where possible, resolution of complaints made against Forensic Physicians (formerly Police Surgeons).

1.2 This policy only relates to Forensic Physicians who are not police employees. Forensic Physicians who are police employees will be subject to the ‘complaints against police’ procedures as outlined in the Police Reform Act 2002.

1.2
This policy deals with the handling of complaints against Forensic Physicians and as such, may engage the following articles of the Human Rights Act 1998: -

· Article 2: Right to life

· Article 3: Prohibition of torture

· Article 6: Right to a fair trial

· Article 8: Right to respect for private and family life

· Article 14: Prohibition of discrimination

1.3
Where individuals’ rights are engaged this policy has potential to discriminate against the parties involved i.e. Forensic Physicians and complainants.

1.4 In the application of this policy the Police Service will not discriminate against any persons regardless of sex, race, colour, language, religion, political or other opinion, national or social origin, association with national minority, property, birth or other status as defined under Article 14, European Convention on Human Rights (ECHR).

1.5 The legal basis for this policy comes from:

· Health and Safety at Work Etc Act 1974 

· Health and Safety (First-Aid) Regulations 1981 

· The Police (Health and Safety) Act 1997  

· Police and Criminal Evidence Act 1984

This legislation can be found at http://www.hmso.gov.uk/acts or can be purchased from HMSO.

1.6 Complaints about this policy may be made verbally or in writing by members of the public via the police complaints procedures or internally via grievance procedures.

2 Scope of Application

2.1 The vast majority of Forensic Physicians are formally contracted by individual forces to provide a clinical service, and this procedure has been written with this in mind. 

2.2 This document should be included in a Forensic Physician’s contract. Any contracts already issued can be varied providing both parties agree the amendments in writing.  Contracts should include provision for summary dismissal in cases of gross misconduct and for interim suspension in appropriate cases.

2.3 In cases where a complaint involves both police officers and a Forensic Physician, the complaint will be investigated by a member of the Force’s Department with responsibility for the investigation of complaints against police officers. It is recognised that such complaints will be the subject of two different processes, i.e. the Police Reform Act sets out how such matters will be investigated when they relate to police officers / employees and this policy will set out the process for ‘contracted’ Forensic Physicians. The Department overseeing such complaints will seek to progress these matters simultaneously, ensuring that the approach to each process and the outcomes are as far as possible consistent.

2.4 Wherever possible Forensic Physicians subject to complaints should be given the opportunity to consult their Medical Defence Organisation (MDO) or other appropriate body at an early stage. They may wherever it is appropriate be accompanied to any meetings by a representative from their MDO or other appropriate body.

3 Definition of Complaint

3.1 A complaint is any complaint about the conduct of a Forensic Physician whilst he/she is acting in the capacity of a forensic physician at the time of the act / incident.

3.2 A complaint may be submitted by a member of the public, a representative of a member of the public (e.g. a solicitor), a member of the support staff, a fellow Forensic Physician, or a police officer.

3.3 A complaint may be made in writing, by telephone or in person.

4 Receipt and Acknowledgement of Complaint

4.1 Written complaints addressed to the Chief Constable will be acknowledged and forwarded to the Department Head with responsibility for the Force’s Forensic Physicians (here on referred to as the Designated Department Head).

4.2
Oral complaints will be recorded by an officer not below the rank of Inspector, and then forwarded through Basic Command Unit (BCU)  Commanders/ Department Heads to the Designated Department Head.

4.3
Written complaints received by BCU’s/ Departments will be acknowledged and forwarded to the Designated Department Head.

4.4
If the complaint in question relates to an incident in another Force area, then the relevant party in receipt of the complaint will receive/acknowledge it and forward it through their own Chief Officer, to the Chief Constable responsible for the area in question.

5 Local Resolution

5.1 The Designated Department Head and the Force’s Senior Forensic Physician will consider whether the complaint is suitable for Local Resolution.  In the event that the Senior Forensic Physician is the subject of the complaint this function will be carried out by the Senior Forensic Physician of a neighbouring force.

5.2 Local Resolution is intended to provide a flexible and simple procedure for dealing with complaints of a minor nature, which would otherwise require full investigation.

5.3 Complaints which may be suitable for Local Resolution are those which meet the following criteria:

5.3.1 It must be clear that no criminal offence has been committed by the Forensic Physician;

5.3.2 The alleged offence, even if proven, is so minor (unless it is the latest in a long line of similar allegations) that any disciplinary action taken would be informal (e.g. an informal warning or suitable advice).

5.3.3 The conduct was both lawful and reasonable;

5.3.4 The complainant is agreeable to the Local Resolution procedure being adopted;

5.3.5 The Forensic Physician is agreeable to the Local Resolution procedure being adopted and is readily contactable.

5.4 In cases, which may be suitable for Local Resolution, the Designated Department Head will advise the complainant and appoint a senior member of their staff to locally resolve the complaint. The person appointed to locally resolve the complaint will be referred to as the Appointed Officer.

5.5 Notes of Guidance on the Local Resolution Procedure for Appointed Officers are attached at Appendix A.

6 Formal Investigation – Appointment of Investigating Officer

6.1 Where the complaint is not suitable for Local Resolution, the Designated Department Head will submit details of the complaint to the ACPO member with portfolio for the Force’s Forensic Physicians (here on referred to as the Designated ACPO member), and inform the Forensic Physician in question (unless there are criminal allegations and early disclosure would frustrate the investigation) that a complaint has been submitted.

6.2 The Designated ACPO member will appoint an Investigating Officer to investigate formally the complaint. This Investigating Officer will consult with the Senior Forensic Physician.  If appropriate the investigating officer should consult with the General Medical Council (GMC).

6.3 The investigating officer will normally be a senior employee who is employed in a different BCU/ Department from the Forensic Physician who is subject of the complaint.

6.4 In cases where a criminal offence is alleged, the Designated ACPO member will appoint a senior police officer (of the rank of Inspector or above) to investigate the complaint. This senior police officer will consult with the Senior Forensic Physician, and if appropriate, appraise the GMC of the nature of the complaint.

7 Post – Investigation Actions

7.1 The Investigating Officer will submit a report to the Designated ACPO member in accordance with the Force’s Notes of Guidance for Investigating Officers.

7.2 The Designated ACPO member will consider the report and any recommendations as to appropriate action it may contain.

7.3 In cases where the complaint is not upheld or a misunderstanding of Force procedures has occurred, the Designated ACPO member will notify the Forensic Physician that the investigation is complete and no further action will be taken.

7.4 In cases where the Forensic Physician is to receive suitable advice or further training, or the likely outcome is not more than a formal oral, written or final warning, the Designated ACPO member will instruct the Designated Department Head to implement this action.  The Senior Forensic Physician will be informed.

7.5 In cases where the outcome could be termination of contract, the Designated ACPO Member will invite the Forensic Physician subject of the complaint to attend a formal meeting where they will be given an opportunity to make representations.   The Senior Forensic Physician will be invited to this meeting in order to offer expert advice to the designated ACPO Member.  They may also assist with the decision making process if appropriate to their role within each police force.

7.5a
The Designated ACPO Member should be informed by the Investigating Officer of the findings of any previous complaints/litigation against the medical practitioner when acting within or outside the police service. The Designated ACPO Member may take this information in to account when reaching their decision.

7.6 If at the conclusion of the meeting serious misconduct has been established, the Designated ACPO member may forward the file to the Designated Department Head to arrange the termination of the Forensic Physicians contract.  The Senior Forensic Physician will be informed.

7.7 In all cases the Designated ACPO member will notify the complainant and the Senior Forensic physician of the outcome of the formal investigation.

7.8
The Designated ACPO Member will ensure that a comprehensive and retrievable record of the decision making process is made.

8 Recording of Complaints

8.1 The Designated Department Head will be responsible for recording the source, nature and outcome of all complaints, whether formally investigated or locally resolved.  The Senior Forensic physician will also be informed.

9 Certificate of Compliance

9.1 Consideration has been given to the compatibility of this policy and related procedures with The Human Rights Act; with particular reference to the legal basis of its precepts; the legitimacy of its aims; the justification and proportionality of the actions intended by it; that it is the least intrusive and damaging option necessary to achieve the aims; and that it defines the need to document the relevant decision making processes and outcomes of action.


APPENDIX `A'


NOTES OF GUIDANCE


Local Resolution
1
General Principles
1.1
A complaint against a Forensic Physician which is finalised as Locally Resolved is one which has not been formally investigated.  The complainant will have entrusted the Appointed Officer to use his/her own judgement to deal with the matter and have accepted that no further action needs to be taken.  The procedure must be kept as informal as possible.  No formal investigative report will be submitted.

2
Aim
2.1
The Appointed Officer's task is to achieve a position in which the complainant is satisfied that his/her complaint has been dealt with in an appropriate manner and that no further useful steps can be taken. This will not necessarily require an apology on behalf of the Force or the Forensic Physician concerned.

2.2
In some instances, it will be sufficient to explain the law or the procedures under which the Forensic Physician was operating at the time of the incident which gave rise to the complaint.

2.3
In other cases, it will be clear that there is an irreconcilable difference between the complainant's and the Forensic Physician's description of the incident which gave rise to the complaint.  In such a case it may be sufficient to explain the position to the complainant and invite him/her to accept that nothing further can be done.

2.4
The only limit placed on the Appointed Officer's freedom to approach the resolution of the complaint in the most appropriate way is that an apology on behalf of the Forensic Physician concerned shall not be offered unless the Forensic Physician has admitted the conduct. An apology does not amount to an admission of wrongful conduct.

3
Procedure
3.1
The Appointed Officer should seek the views of both the complainant and the Forensic Physician against whom the complaint has been made.

3.2
The Appointed Officer may at the same time or thereafter take any steps which appear to him/her to be appropriate to resolve the complaint.

4
Visit the Complainant
4.1
As soon as is practicable, the Appointed Officer should meet the complainant.  Consideration should be given to the location, timing and other arrangements of this meeting.  The initial meeting with the complainant has the following objectives:

4.1.1
to clarify the nature of the complaint;

4.1.2
to explain the Local Resolution procedure;

4.1.3
to obtain the complainant's written consent to go ahead;

4.1.4
to clarify that the complainant's agreement is not subject to any pre-conditions.  Such pre-conditions might include:

· A requirement that the Forensic Physician admit the offence;

· A requirement that an apology be offered on behalf of the Forensic Physician or the Force;

· A requirement that the Forensic Physician be formally disciplined.

4.2
The complainant's consent to Local Resolution need not be in writing.

4.3
It is not necessary to obtain a statement of complaint from the complainant.  The Appointed Officer will note the circumstances of the complaint.

4.4
In circumstances where it is difficult to visit the complainant, it may be possible to obtain the necessary information and the complainant's consent to Local Resolution by telephone.  Such circumstances might include a complaint made by tourist or visitor to the Force, whose normal place of residence is distant from the Force area.

4.5
If it is clear that the complaint is not after all suitable for Local Resolution, the details of the complaint should be submitted to the Designated ACPO Member for the appointment of an Investigating Officer.

4.6
If, after the initial meeting, the complainant states that he/she does not wish to pursue the complaint any further, the complaint is withdrawn.  A written statement of withdrawal should be obtained from the complainant and a report submitted to the Designated Departmental Head and the senior Forensic Physician.

4.7
Alternatively, the complainant may state that he/she wishes to withdraw the complaint on the understanding that the Appointed Officer offers some guidance to the Forensic Physician to ensure that no repetition of the behaviour occurs.  This is acceptable, but it should be made clear to the complainant that it is at the Appointed Officer's discretion whether such guidance is given.

4.8
The key to a successful resolution lies in the Appointed Officer's rapport with the complainant.  The complainant must be made to understand that no guarantees can be given and that the Appointed Officer is not going to investigate the truth or otherwise of what is alleged.  The complainant is, in effect, entrusting the conduct of the resolution to the Appointed Officer.  If that trust is in any way qualified, the resolution is likely to fail.

5
Interview the Forensic Physician
5.1
The Appointed Officer should serve a Notification of Complaint Suitable for Local Resolution Form on the Forensic Physician.  This form details the circumstances of the complaint and explains the Forensic Physician's rights.  A copy of the Notification Form is attached at Appendix `A (i)'.

5.2
The Forensic Physician should be given the opportunity to comment (orally or in writing) upon the complaint.  The Forensic Physician may wish to comment immediately or to ask the Appointed Officer to arrange a meeting within 5 working days of the Notification Form being served.

5.3
The Forensic Physician should be advised that any statements made in the course of an attempt to resolve a complaint informally, whether or not the attempt is successful, will not be used in any subsequent proceedings without express written permission of the Forensic Physician or a court order. If the Local Resolution is not successful and a formal investigation takes place, fresh statements will be taken specifically for the purpose of the formal investigation.

5.4
The Local Resolution procedure requires a response from the Forensic Physician:  this can take the form of an admission, a denial or other comment.  If the Forensic Physician declines to respond in any way to the complaint, the Local Resolution cannot proceed.

5.5
If the Forensic Physician admits the allegation, the Appointed Officer will there and then give such advice as appears to him/her to be necessary. This may include a consideration of any training needs.  In clinical matters the senior Forensic Physician will give direction.

5.6
The Appointed Officer will consider the information received from the complainant and the Forensic Physician to determine the action suitable to enable Local Resolution to take place.  Such action may include a meeting between the complainant and the Forensic Physician as detailed at Section 7.  The Forensic Physician subject of the complaint and the senior Forensic Physician should be informed.

6
Revisit the Complainant
6.1
The Appointed Officer will explain the action which has been taken as part of the Local Resolution procedure.

6.2
If the Forensic Physician has admitted the allegation, the Appointed Officer may tender an apology to the complainant on behalf of the member of staff.

6.3
An apology may not be offered where the Forensic Physician has not admitted the allegation.  However, an apology on behalf of the Force, or a more general expression of sympathy may be offered if the Appointed Officer believes this to be appropriate.  It is essential to be both honest and open with the complainant.

6.4
It may be sufficient to explain the law or procedures under which the Forensic Physician was acting.

6.5
Minor complaints, particularly those alleging incivility, could have an element of justification.  A successful resolution is unlikely unless this possibility is recognised.  The Appointed Officer may wish to balance matters by explaining the pressures, which the Forensic Physician may have been under at the time of the incident.

6.6
There may be such irreconcilable differences between the complainant's and the Forensic Physician’s descriptions of the incident that it will be sufficient for the complainant to agree that there are no further useful steps which can be taken.

6.7
The Appointed Officer should conclude by ensuring that the complainant is satisfied that the complaint has been dealt with in an appropriate manner and that no further useful steps can be taken.

6.8
If the complainant is not satisfied or does not accept that no further useful steps can be taken, details of the complaint and attempted Local Resolution should be submitted to the Designated ACPO Member for the appointment of an Investigating Officer.

7
Meeting between the Complainant and the Forensic Physician
7.1
Where the Appointed Officer considers that the Local Resolution is likely to be assisted by a meeting between the complainant and the Forensic Physician, having obtained the agreement of both parties, he/she should arrange such a meeting.

7.2
A meeting may provide an opportunity for the complainant and the Forensic Physician to exchange points of view and for any misunderstandings to be clarified.  It will allow the Forensic Physician, where he/she admits the conduct complained of, to apologise or give an explanation of the incident to the complainant in person if he/she wishes to do so.  If the Forensic Physician considers that his/her conduct was reasonable in all the circumstances, a meeting will allow him/her to state his/her point of view to the complainant.

7.3
The Appointed Officer should do his/her best to ensure the meeting is conducted in a civil and orderly manner.

8
Reports

8.1
At the conclusion of the Local Resolution procedure, the Appointed Officer will complete a Report of Local Resolution Form.  This form is designed with tick boxes and should not be amended in any way.  Any qualification to the Report Form should be reported separately on a file minute.  A copy of the Report Form is attached at Appendix `A (ii)'.

8.2
A report of the Appointed Officer's actions and/or comments is not required.  The Appointed Officer should submit the completed Notification Form and Report Form.

8.3
In circumstances where the Forensic Physician agrees that he/she did do what was alleged by the complainant but places a totally different interpretation on his/her actions, the Forensic Physician has "denied misconduct" and the appropriate box may be ticked.

8.4
The Notification and Report Forms, with any associated documents, should be submitted to the Designated Department Head.  The Forensic Physician subject of the complaint and the Senior Forensic Physician should be informed and sent a copy of the Report Form.
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