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Revised Interim Guidelines on Confidentiality for Police Surgeons 

in England, Wales and Northern Ireland


Background
In February 1996, the British Medical Association (BMA) and the Association of Police Surgeons (APS) issued interim guidelines on confidentiality for police surgeons - also known as Forensic Medical Examiners (FMEs).  These were issued because of confusion about the extent to which police surgeons were required to provide to the police information obtained during the forensic examination which was not relevant to the investigation. This question was subsequently clarified by the Criminal Procedure and Investigations Act 1996.  These revised interim guidelines summarise the legal position and provide practical and ethical guidance about consent to examination, record keeping and disclosure of information. The underlying principle is the same as the original guidelines, that the duty of confidentiality owed by police surgeons is the same as that owed by any other doctor. 
The Criminal Procedure and Investigations Act also changed the rules for disclosure of information by third parties (such as health professionals) in criminal cases.  This part of the Act has yet to be implemented and composite guidelines, incorporating the information provided here, will be issued once the new rules come into effect. 

The Legal Position of Police Surgeons
Following developments in case law it was argued, by some, that the police surgeon was part of the prosecution team and, as such, was obliged to provide the police with a copy of all notes made during the forensic examination, including information about medical history and other information sought for therapeutic purposes.  The BMA and the APS opposed this interpretation.  The Criminal Procedure and Investigations Act 1996, has now clarified this situation by abolishing the notion of a prosecution teamnd putting the duty of disclosure instead on one individual or organisation.  The Act, and accompanying Codes of Practice, effective from 1 April 1997, set out the procedures which investigators and prosecutors must follow in relation to the retention of information and its disclosure to the defence.  

The Codes of Practice establish a difference between documents which may be made generally available in disclosures between prosecution and defence, and those which are to be regarded as sensitive.  Among the former are custody records which may, however, contain originals or copies of documentation produced by police surgeons.  It is, therefore, essential for doctors to limit the extent of such documentation (see below under Record Keeping).  All other forensic and clinical information is regarded as sensitive.  

Questions were raised during debate in Parliament about whether police surgeons would be classed as investigators, which would imply an obligation to hand over all notes and information to the prosecutor.  Baroness Blatch, the Home Office Minister in the House of Lords clarified this stating:

In our view, a police surgeon is not an investigator ... Police surgeons have no statutory position within police forces, and they are under no statutory duty, under the Police and Criminal Evidence Act 1984 or elsewhere, to conduct investigations of the kind described in the Bill.  On this basis, a police surgeon would be in the same position as any other third party who may have information which may be relevant to a criminal investigation, and would be under no duty arising from the Bill to retain material and reveal it to the investigator or prosecutor.  The reports they prepare for the purposes of criminal proceedings would be given to the police and would be subject to the requirements of this Bill relating to disclosure.  The other material they generate, which is concerned with the doctor-patient relationship, would be protected.

On the basis of these assurances, the BMA and the APS believe that information obtained by police surgeons in the course of their forensic examination which is not germane to the case is subject to the same duty of confidentiality as any other information obtained by health professionals.  Where a police officer, or chaperone, is present during the examination, however, he or she will be bound by the Act and the Codes of Practice (see below).

GMC's Guidelines on Confidentiality
All doctors, including police surgeons, are obliged to follow the guidance issued by the GMC.  Failure to do so could result in a finding of serious professional misconduct and ultimately, the doctor could be removed from the medical register.   Those aspects of the GMC’s guidance on confidentiality
, which are particularly relevant to police surgeons, are outlined below.  

Patients have a right to expect that doctors will not disclose any personal information they learn during the course of their professional duties, unless the patient gives permission. Information collected during a forensic examination, which is not germane to the case, will fall into this category.  Police surgeons, therefore, have a professional duty to keep this part of the examination confidential unless there are exceptional reasons to justify disclosure.  The GMC states that disclosure without consent may be necessary in the public interest where failure to disclose information may expose the patient or others to risk of death or serious harm. Doctors who disclose information without consent must be prepared to justify their actions.

The GMC's booklet on confidentiality states that in the absence of a court order, a request for disclosure by a police officer, or officer of a court is not sufficient justification for disclosure without consent.  Doctors may disclose information if ordered to do so by a judge, or presiding officer of a court, but in such circumstances they should only disclose as much as is relevant to the proceedings.   (Since a doctor is rarely in possession of the full evidence in a case being prepared for the court, the GMC has been asked to review this paragraph.)  The GMC advises that doctors should object to the judge or presiding officer if attempts are made to compel them to disclose other matters which appear in the notes.

The Presence of Police Officers During Forensic Examination

Both the BMA and APS have stated that, while the safety of the doctor takes precedence over issues of confidentiality, police surgeons should do everything possible to safeguard the confidentiality of the examinee.  The safety of the doctor extends beyond issues of physical risk of assault to the medico-legal consequences of unchaperoned examinations.  Current advice is that police surgeons should examine prisoners with a police officer within earshot, but out of close hearing.  This is obviously dependent on the individual situation and doctors should accept the advice of the police regarding personal safety.  When examining someone of the opposite sex, a chaperone should always be present.  

It is recognised that this advice creates problems in the light of the Criminal Procedure and Investigations Act.  The Codes of Practice specifically state that any police officer involved in a case has a duty to record events.  This duty extends to the chaperone.  Doctors must therefore weigh up considerations of safety and confidentiality with this in mind. 

Guidelines  
Consent
1.
Very careful attention must be given to ensuring that people being examined understand the police surgeon's role and the problems this presents for maintaining confidentiality.  

2.
Police surgeons should state explicitly, before any information is volunteered, that part of their role is to collect evidence for the police.  Therefore any information volunteered might be used in evidence in the case and no assurances can be given that confidentiality will be maintained.  Police surgeons should ensure that the patient has understood and agreed to this before any information is collected or any examination takes place.

3.
Police surgeons should explain that, in addition to providing forensic evidence, they are also required to provide to the police any information obtained during the examination which might affect the outcome of the case.  The police surgeon should ensure that the patient has understood and agreed to this before proceeding with the examination.

4.
Before an examination takes place police surgeons should ensure that the patient has consented to the forensic examination, the provision of medical care and the disclosure of forensic evidence and any other information likely to affect the outcome of the case.

Record Keeping
5.
Whilst carrying out the examination, police surgeons should consciously attempt to separate out the forensic evidence, and any other information obtained which is likely to affect the outcome of the case from information which is not germane to the case and was provided solely in the therapeutic context.

6.
Full notes of any examination should always be kept.  Any notes made in station records (such as Book 83 or the custody record) should be relevant to the care of the prisoner, or briefly describe the relevant injuries in the case of a victim.  Doctors must be aware that, as such records can be freely disclosed, they should contain a minimum of clinical information.  All other notes, including drawings, photographs or recordings, are private and should not be disclosed without the specific consent of the subject.  It is normally sufficient for this consent to be given verbally, but the doctor should record this fact in the private notes.  

In the absence of consent, disclosure can only be made under the terms of a court order, and/or in line with GMC guidelines.

7.
If requested, a statement should be provided to the police giving all forensic evidence and any other information obtained which is likely to affect the outcome of the case.  In the event of uncertainty about whether a certain piece of information should be included in the statement, advice should be sought, on an anonymous basis, from the relevant defence body and the Association of Police Surgeons.   Information collected solely in the context of providing medical care, which is not germane to the case, should not be included in the report.

Disclosure
8.
If the police or the Crown Prosecution Service request further information about the medical examination, which was not included in the report, the specific written consent of the patient should be sought before disclosing the information.  

9.
If the patient refuses to consent, or consents to only partial disclosure, the police surgeon should not divulge the information for which consent has not been given, unless directed to do so by a judge.  If the case is taken to court for a decision about disclosure, the police surgeon will be given the opportunity to state why, in his or her opinion, the information is not likely to affect the outcome of the case and should not be disclosed.

10.
If a court order is issued, the information must be disclosed.  The patient should be informed of this development as soon as possible, ideally, before the disclosure is made.

Summary
· Care should be taken to explain the police surgeon’s  role and the extent to which confidentiality may be limited or maintained, before the examination takes place.

· Doctors should balance considerations of personal safety with those of confidentiality, remembering that the confidentiality of information provided in the presence of a third party is not guaranteed under new procedures and codes.

· Statements prepared for the police should contain only forensic information and any other information which is likely to affect the outcome of the case.

· Any other information obtained during the examination (eg medical history or therapeutic information) should not be included in the report.  This information should remain confidential unless the individual gives consent to its release or if disclosure is ordered by a court.

Requests for further information and all enquiries should be directed to:

Medical Ethics Departments

BMA House

Tavistock Square

London WC1H 9JP

Telephone  
0171 383 6286

Fax 
0171 383 6233

or

The Association of Police Surgeons 

Penvern

Nacton

Ipswich IP10 0EW

Telephone
01473 659014
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