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Wednesday, 29 August 2007
Coroner Reform Team

Coroners’ Unit

Ministry of Justice

5.08, 5th Floor

Steel House

London

SW1H 9LH

Dear Sir,

Re: Statutory Duty for Doctors and other Public Service Personnel to Report Deaths to the Coroner

The Faculty of Forensic and Legal Medicine welcomes the opportunity to respond to the above consultation paper.  The Faculty was established last year by the Royal College of Physicians of London and has been founded to achieve the following objectives:

· To promote for the public benefit the advancement of education and knowledge in the field of forensic and legal medicine.

· To develop and maintain for the public benefit the good practice of forensic and legal medicine by ensuring the highest professional standards of competence and ethical integrity.

The Faculty includes three different professional groups:

· Forensic physicians

· Medically qualified coroners

· Medico-legal advisers to the medical defence organisations

The current proposals for reform of death certification procedures include a new post of ‘medical examiner’.  Although the exact role of these post holders is yet to be identified, it would seem highly likely that they too would fit into the current Faculty framework.  Thus, the Faculty has a particularly keen professional interest in the consultation paper.

General observations

The Faculty shares the desire to see greater consistency in the types of death reported to coroners in England and Wales but does not believe that the case for imposing a statutory duty on doctors and others to report deaths is made out in the consultation paper.  

In particular, the assertion that “if there was a statutory framework ... doctors would be less likely to report a death to a coroner unnecessarily” appears to be totally unsupported. Few deaths are reported unnecessarily. Indeed, such a conclusion is judgmental in any event. For so long as the statutory requirement is for HM Coroners to inquire when they have reasonable cause to suspect that a death was violent, unnatural or sudden with cause unknown, there is inevitably scope for discretion and discussion.  No evidence has been provided to support the view that that discretion and discussion may at times be unnecessary. 

It is the Faculty’s view that any failings in the current system whereby there is a common law duty on everyone to report deaths to coroners are not borne out of wilful disobedience but out of ignorance.  As such, they are better addressed through education and clarification of existing requirements rather than by putting good practice onto a statutory footing. 

A major drawback of introducing a statutory framework for reporting deaths is the inevitable delay that will occur when amendments need to be made.  Amending guidance is a much swifter and more flexible process that, in our view, would be best left to the proposed Chief Coroner and his National Medical Adviser.

Our responses to the questions posed in the consultation paper should be viewed in the above light.

Question 1.
Are these the right types of public service personnel who should be given a statutory requirement to report a death to a coroner?  If not, who else should be placed under this duty and why?  Are there authorities on this list who do not need to be?
If a statutory duty to report deaths to the coroner is to be introduced we consider this should be limited to doctors, the police and the proposed new Medical Examiner, who will scrutinise the cause of all deaths not initially reported to the coroner.  There is an inherent danger that by spreading the obligation too widely and legislating that “if one person reports the death to a coroner it will discharge to duty of all” deaths will go unreported because each may think the other has done so.

Question 2.
Do you believe the proposed list of reportable deaths to the coroner is workable, effective and proportionate?
Any proposed list of reportable deaths should begin by reiterating the principle that all deaths which may be violent, unnatural, or sudden with cause unknown should be reported to the coroner.  An explanation should be provided that the list is not intended to be exhaustive.   

We have serious concerns about the use of the term ‘neglect’ in the first two categories of death.   The term ‘neglect’ has a special legal meaning in coronial law and refers to a gross failure to provide basic medical attention (see Jamieson case).  Doctors and others may understand the word to hold a different meaning and it is certainly very different from the tort of negligence.  If the term ‘neglect’ is to be used it is important that it is defined carefully.

Similar care needs to be exercised about the type of deaths that should be reported when they result from self harm as the term could be taken to apply to very large number of different deaths.  For example, smoking cigarettes is known to be harmful to the individual and is a major cause of deaths from coronary heart disease and cancer.

Question 3. 
Are there any additional circumstances not mentioned in the proposed list where you believe there should be a statutory duty to report a death to the coroner?  

We believe that deaths that have occurred during or shortly after a period of detention should include deaths occurring under common law powers of detention as well as the statutory forms of detention listed.

Question 4. 
Are there any circumstances where deaths are reported to the coroner unnecessarily?  If yes, please specify.  (Please do not mention deaths occurring outside of England and Wales in this section.)

We believe the assertion that deaths are reported unnecessarily is unsupported.

Question 5
Do you agree that the 14 day rule is arbitrary and unnecessary?  If not, what length of time limit would you suggest?

The 14 day rule is inevitably arbitrary but such a time limit has merit because it is simple, understandable and allows for proper reflection when the deceased has not been seen by the certifying doctor for some time.  Under the current system, a doctor is able to discuss such cases with the coroner and, in appropriate circumstances, a death certificate can be issued with the doctor indicating that the death has been reported to the coroner in Box A.  This system appears to work well and we remain unconvinced of the need for change.

We are concerned that the combined effect of the proposals in this consultation paper and that of the Department of Health’s ‘Consultation on Improving the Process of Death Certification’ is to remove any requirement for an examination of the body after death.  One of the purposes of the coronial and death certification systems is the detection of secret homicide.  Although we accept that currently the examination of a body after death is often cursory and unhelpful, we rebut the assertion that viewing “the body after death seems unnecessary as it has limited diagnostic value”.  On the contrary, we consider that a proper examination of the body after death could be an important safeguard against undetected secret homicide.  We urge that careful consideration is given to this seemingly overlooked aspect of the proposed reforms.   

Question 6
Do you believe that a deliberate or wilful failure to discharge this duty on the part of a doctor or other public service professional should be dealt with as a criminal offence as described?  We would be interested to hear any reasons behind your views.

Under the current system, coroners have considerable powers to ‘name and shame’ doctors appearing before them.  Indeed, it is because of the potential damage to a doctor’s reputation when the proceedings of an inquest are reported in the media that medical defence organisations ensure that their members are adequately represented at certain coroners’ inquests.  In addition to ‘naming and shaming’, doctors who wilfully or deliberately fail to discharge their duties are liable to disciplinary action from the General Medical Council.  We believe that these ‘sanctions’ are more than sufficient to ensure that doctors comply with their obligations.

We acknowledge that it would be somewhat perverse to introduce a statutory duty on doctors and others to report deaths to coroners if there was no criminal sanction for breaking the law through a deliberate or wilful failure to discharge that duty.  However, it is our view that this is simply an additional reason why the proposal to introduce a statutory duty should be rejected.
Question 7
Do you agree that the most appropriate sanction is through the employer’s code of conduct and the relevant professional regulatory body?  Again, we would be interested to hear any reasons behind your views.

Yes, for the reasons stated above.  However, we recognise that some of the public service personnel to whom the proposals are intended to apply do not have a relevant professional regulatory body.

Question 8
Do you believe that these sanctions will fit with the Government’s White Paper, “Trust Assurance and Safety – The Regulation of Health Professionals in the 21st Century”?  If not, please give your reasons.

Yes

Question 9
Do you foresee any practical difficulties arising from the introduction of a second scrutiny of death certificates and the list of reportable deaths?

There may be practical difficulties in terms of the cost and training of medical examiners and their ability to deal with deaths in a timely fashion.  

We consider that it is essential for medical examiners to be independent, and to be seen to be independent, of the doctors certifying death.  We do not believe this will be the case if they are part of the local Primary Care Trust.

Question 10
Do consultees agree with the principles which will inform a reporting system?

We agree with the principles as stated but consider that there are additional principles that should inform a reporting system, namely to fulfil an important public health function and to serve the interests of justice through the detection of secret homicide.

Yours faithfully,
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